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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Petitioner filed the petition in this case
in response to a so-called final appeals determ nation (notice of
determ nation) concerning petitioner’s request for relief from

joint and several liability under section 6015' for her taxable

IAIl section references are to the Internal Revenue Code in
(continued. . .)
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year 2003. W nust deci de whether petitioner is entitled to
relief under that section for that year. W hold that she is to
the extent stated herein.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme petitioner filed the petition in this case, she
resided in |Indiana.

Petitioner, who was born in 1951, conpleted the el eventh
grade of school, although she took certain courses at a community
college at tines not established by the record. Petitioner does
not have any educational background in business, finance, or
Federal, State, or local tax |aw

Around 1990, petitioner suffered a work-rel ated back injury
(petitioner’s back injury) that resulted in a ruptured spinal
disc and sciatic danage. During the period 1994 to 1997, peti-
tioner received workers’ conpensation wth respect to peti-
tioner’s back injury.

In 1995, petitioner underwent back surgery for petitioner’s
back injury during which netal rods were inserted in her back.
Petitioner continued to receive certain nedical treatnent for
petitioner’s back injury until 1997. From around 2003 until the

time of the trial in this case, petitioner did not maintain any

Y(...continued)
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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health insurance. Nor had petitioner sought treatnent for any
medi cal condition since 2008 because she was unable to afford any
such treatnent. As of the time of the trial in this case,
petitioner continued to suffer frompetitioner’s back injury in
that she was unable to stand, sit, walk, or lie down for |ong
peri ods.

On April 15, 1995, petitioner married Thomas Bell (M.

Bell), who was born around 1963. (W shall sonetinmes refer
collectively to petitioner and M. Bell as the Bells.) The Bells
do not have any children together. At no time during their
marriage did M. Bell physically abuse petitioner.

During the Bells” marriage, petitioner did not maintain any

bank account in her sole nane, M. Bell mumintained a bank account
at Union Planters Bank (M. Bell’s personal bank account) in his
sole nanme, and the Bells did not maintain any bank account in
their joint names. Although petitioner did not have signatory
authority over M. Bell’s personal bank account, she made depos-
its into, and revi ewed bank statenments of, that account. M.
Bell paid fromM. Bell’s personal bank account, inter alia, al
of the Bells’ household bills. During 2003, M. Bell wote
certain checks drawn on M. Bell’s personal bank account that
were payable to petitioner and that totaled $13, 500.

Around 1997, the Bells began operating a business (toy

hel i copter business) in which they sold toy helicopters at
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certain air shows, festivals, and simlar events around the
country. For several years, the Bells travel ed extensively each
year in operating that business. Around 2002, petitioner told
M. Bell that, because of petitioner’s back injury, she was
unable to travel for the toy helicopter business as she had in
the past. In 2002, the Bells stopped operating the toy helicop-
ter busi ness.

On Septenber 27, 2002, M. Bell incorporated under the | aws
of Indiana Today | Can, Inc. (Today |I Can), which was to operate
an Internet sales business and which it did until its dissolution
at a time not established by the record. At all relevant tines,
that corporation was treated for Federal income tax (tax) pur-
poses as an S corporation.

During the period 2002 to 2004, M. Bell and petitioner
owned 51 percent and 49 percent, respectively, of the outstanding
stock of Today | Can. During that period, M. Bell maintained
total control over the operations and activities of that conpany.
At no time was petitioner authorized to enter into any agreenents
or contracts on behalf of Today | Can.

At all relevant tinmes, Today | Can maintai ned a bank account
at Union Planters Bank (Today | Can bank account), over which
petitioner did not have signatory authority. Although only M.

Bel | had signatory authority over that account, M. Bell gave to
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Kent Shipley (M. Shipley), an attorney for Today |I Can, a so-
called signature stanp with M. Bell’s signature so that M.
Shi pley was able to use that stanp on certain docunents, includ-
i ng checks drawn on the Today | Can bank account.

At all relevant tines, including during 2003, petitioner
wor ked for Today | Can by performng certain adm nistrative and
bookkeepi ng tasks, including handling certain bills by, for
exanple, drafting certain checks for M. Bell’s signature, making
certain appointnments for M. Bell, taking certain custoner
orders, and providing certain custoner service.

During 2003, Today | Can paid petitioner wages of $24,500
and wi thheld fromthose wages tax of $2,320.41. Today | Can
reported those anobunts in Form W2, Wage and Tax Statenent (Form
W?2), that it issued to petitioner for her taxable year 2003.
Petitioner deposited the wages that Today | Can paid her during
2003 into M. Bell’s personal bank account.

During 2003, Today | Can paid M. Bell wages of $28,500 and
wi t hhel d fromthose wages tax of $3,527.62. Today | Can reported
t hose anmounts in Form W2 that it issued to M. Bell for his
t axabl e year 2003.

On June 12, 2003, Today | Can filed Form 1120S, U.S. |ncone
Tax Return for an S Corporation (Form 1120S), for its taxable
peri od Septenber 27 through Decenber 31, 2002 (2002 Today | Can

return). In that return, Today | Can reported gross receipts or
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sal es of $778,887, total income of $778,887, total deductions of
$728, 125, and ordinary incone fromtrade or business activities
of $50,762. Today | Can attached to the 2002 Today | Can return
Schedul e K-1, Sharehol der’s Share of Income, Credits, Deductions,
etc. (Schedule K-1), that it conpleted with respect to M. Bell
In that schedule, Today | Can reported that M. Bell owned 100
percent of its outstandi ng stock.

On Septenber 11, 2003, the Bells jointly filed |late Form
1040, U.S. Individual Inconme Tax Return (Form 1040), for their
t axabl e year 2001 (2001 joint return). In that return, the Bells
claimed no withholding tax credit and showed tax due of $12, 235.
Wen the Bells filed the 2001 joint return, a check for
$12,719.99 that was drawn on M. Bell’s personal bank account was
included with that return.?

On Septenber 16, 2003, the Bells jointly filed |late Form
1040 for their taxable year 2002 (2002 joint return). In that
return, the Bells clained no withholding tax credit and showed
tax due of $83,475. Wien the Bells filed the 2002 joint return,
a check for $20,000 that was drawn on M. Bell’s personal bank
account was included with that return.

On Cctober 18, Novenmber 3, and Novenber 22, 2003, M. Bel

sent to the Internal Revenue Service (Service) paynents of

2The record does not establish why a check for $12,719.99
was included with the 2001 joint return when that return showed
tax due of only $12, 235.
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$5, 522, $15,000, and $279, respectively. The Service applied
each of those paynents against a portion of the Bells’ unpaid tax
for their taxable year 2002.

On Novenber 22, 2003, the Bells jointly filed | ate Form 1040
for their taxable year 1999.

On Decenber 1, 2003, M. Bell sent to the Service a paynent
of $4,551.17 that the Service applied against a portion of the
Bells’ unpaid liability for their taxable year 2001.® On Decem
ber 13, 2003, M. Bell sent to the Service a paynent of $10, 000
that the Service applied against a portion of the Bells’ unpaid
tax for their taxable year 2002.

On Decenber 25, 2003, the Bells separated, and M. Bel
moved fromthe marital residence in Indiana (marital residence)
to Florida. At that time, M. Bell took the checkbook for the
Today | Can bank account, and petitioner ceased to have access to
t hat checkbook.

On January 20, 2004, M. Bell sent to the Service a paynent
of $549.12 that the Service applied against a portion of the
Bells’ unpaid tax for their taxable year 1999. On January 31,

2004, M. Bell sent to the Service a paynent of $1,000 that the

3As di scussed above, the Bells filed late the 2001 joint
return and paid |ate the tax shown due in that return. Al though
the record does not establish the Bells’ unpaid liability for
their taxable year 2001, we presune that that liability consisted
of additions to tax for failure to file tinmely a return for that
taxabl e year and failure to pay tinely the tax shown due in that
return as well as interest thereon as provided by |aw.
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Service applied against a portion of the Bells’ unpaid tax for
their taxable year 2002.

On March 15, 2004, Today | Can filed Form 1120S for its
t axabl e year 2003 (2003 Today | Can return). |In that return,
Today | Can reported gross receipts or sales of $2,042,913, total
i ncome of $2, 040, 413, total deductions of $1,833,385, and ordi-
nary incone fromtrade or business activities of $207,028. Today
| Can attached to the 2003 Today | Can return Schedule K-1 that
it conpleted with respect to M. Bell (2003 Schedule K-1). In
that schedule, Today | Can reported that M. Bell owned 100
percent of its outstanding stock.

On March 23, 2004, M. Bell commenced in the Marion County
Superior Court (Superior Court) a divorce proceedi ng agai nst
petitioner.

On March 29, 2004, M. Bell sent to the Service a paynent of
$4,000 that the Service applied against a portion of the Bells’
unpaid tax for their taxable year 2002. After the Service
appl i ed that paynent against that unpaid tax, the Bells’ remain-
ing unpaid tax for their taxable year 2002, including certain
penalties and interest, total ed approxi mately $40, 500.

On July 10, 2004, petitioner and M. Bell executed and filed
with the Superior Court a property settlenent agreenent (property
agreenent) in which the Bells agreed to settle all of their

respective rights to property arising out of their marriage.
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Pursuant to the property agreenment, petitioner was to receive a

Ford Expedition autonobile (Ford Expedition) that was then in her

possessi on and was to have excl usive possession of the marital

resi dence and to nmake all paynents on the nortgage |oan with

respect to that residence. The property agreenment al so provided:

4.

Today | Can, Inc.: Husband [M. Bell] shall re-
tain all interest in the business, Today | Can,
Inc. Wfe [petitioner] agrees to sell any and al
shares she owns in Today | Can, Inc. back to Today
| Can, Inc. She will be paid ONE M LLI ON DOLLARS
(%1, 000, 000. 00) according to the Promi ssory Note
that is attached hereto and i ncorporated herein as
Exhibit “A”.[4 Wfe agrees that this will be in
conpl ete satisfaction of any and [all] clains she
has to either Husband's interest in Today | Can,
Inc. and/or her individual interest in Today I

Can, Inc.

* * * * * *

Tax Liability and General Indemnification: Hus-
band specifically agrees to indemify and hold
Wfe harm ess fromany federal or state tax lia-
bility arising out of actions or om ssions during
their marriage and/or arising out of actions or
om ssions related to Today | Can, Inc., including
the cost of Wfe's defense and attorney’ s fees or,
at Wfe's option, the assunption of her defense.

* * %

Know edge and Discl osure: Each party acknow edges
that they understand he or she is entitled to

t hor ough di scovery, analysis, and investigation of
the other party’ s financial information and al
data and facts relevant to the dissolution pro-
ceeding. Each party certifies that he or she has

“As di scussed bel ow, for reasons not established by the
record, M. Bell signed the prom ssory note for $1 m|Ilion before
he and petitioner executed and signed the property agreenent.
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full and adequate know edge of all such rel evant
financial information, data, and facts in order to
make a knowi ng, and voluntary decision to sign
this Agreenent at this tine.

On August 19, 2004, the Superior Court approved the property
agreenent and entered a decree of divorce dissolving the Bells’
marri age.

On June 11, 2004, M. Bell executed an installnment prom s-
sory note (2004 installnent note) in the anount of $1 mllion
that was payable to petitioner. That note was the note to which
paragraph 4 of the property agreenent (quoted above) referred.
The 2004 installnment note, which did not bear interest, provided
that M. Bell was to nake paynents to petitioner on that note as
fol |l ows:

Upon the 5th day of August 2004 and then the 5th day of

each nonth thereafter until paid in full, nonthly

paynents in the anmount of Ten Thousand Dol |l ars

($10,000.00) or until the expiration of 9 years from

the effective date, whichever occurs earlier.

The 2004 installnment note also provided that if M. Bell were to
fail to make any paynent within ten days of the date on which

t hat paynent was due, he would be in default and any delinquent
paynment woul d accrue interest at the rate of 5 percent per year
until paid. As of April 2, 2008, M. Bell had not nade any
paynments under the 2004 install nent note.

On July 29, 2004, the Bells jointly filed | ate respective
Forms 1040 for their taxable years 1997, 1998, 2000 (2000 joint

return), and 2003 (2003 joint return). In the 2000 joint return,



- 11 -

the Bells claimed no withholding tax credit and showed tax due of
$6,690. When the Bells filed that return, a check for $1, 000
that was drawn on M. Bell’s personal bank account was i ncl uded
with that return.

In the 2003 joint return that the Bells filed jointly on
July 29, 2004, the Bells reported, inter alia, (1) wages of
$53, 000, 5% (2) net business income of $2,195 fromcertain work M.
Bell performed on behalf of Today | Can, (3) net incone of
$187, 234°% from Today | Can, (4) adjusted gross incone of
$242,274, and (5) taxable incone of $222,496. |In that return,
the Bells (1) showed tax of $54,869 and sel f-enpl oynment tax of
$310, (2) clained a withholding tax credit of $5,848,7 and

(3) showed tax due of $50,587.8 The Bells did not attach to the

°The wages of $53,000 that the Bells reported in the 2003
joint return consisted of the $24,500 and the $28,500 t hat Today
| Can paid petitioner and M. Bell, respectively, during 2003.

5The net incone of $187,234 from Today | Can that the Bells
reported in the 2003 joint return consisted of the difference
bet ween ordinary inconme fromtrade or business activities of
$207, 028 and a deduction under sec. 179 of $19, 794.

The $5,848 withholding tax credit that the Bells clained in
the 2003 joint return consisted of $2,320.41 and $3,527.62,
respectively, that Today | Can withheld fromthe respective wages
that it paid petitioner and M. Bell during 2003. W note that
the Bells rounded to the nearest dollar the anobunt of the wth-
hol ding tax credit that they clainmed in the 2003 joint return.

8The tax due shown in the 2003 joint return included an
estimated tax penalty of $1, 256.
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2003 joint return the 2003 Schedule K-1. When the Bells filed
that return, no paynent was included.

On March 15, 2005, Today | Can filed Form 1120S for its
t axabl e year 2004 (2004 Today | Can return). |In that return,
Today | Can reported gross receipts or sales of $2,103,124, total
i ncome of $2,106, 344, total deductions of $2,078,880, and ordi -
nary busi ness incone of $27,464. Today | Can attached to the
2004 Today | Can return respective Schedules K-1 that it com
pleted with respect to petitioner and M. Bell. In those sched-
ules, Today | Can reported that petitioner and M. Bell owned 21
percent and 79 percent, respectively, of its outstandi ng stock.

After August 19, 2004, the date on which the Superior Court
entered the decree of divorce dissolving the Bells” marri age,
petitioner and M. Bell continued to operate an Internet sales
busi ness. Petitioner continued that business with M. Bel
because (1) she did not have any ot her source of inconme and
(2) M. Bell maintained the business contacts and rel ationships
necessary for that business to succeed.

Around 2006, petitioner and M. Bell started a conpany known
as Earn and Learn which operated an Internet sal es business
substantially identical to the business that Today |I Can had
operated. Earn and Learn was dissol ved around 2008. Petitioner

has not been enployed since Earn and Learn was dissol ved in 2008.
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On July 26, 2007, petitioner filed Form 8857, Request for
| nnocent Spouse Relief (Form 8857), with respect to her taxable
year 2003. Petitioner included with that form Form 12510,
Questionnaire for Requesting Spouse (Form 12510). |In Form 12510,
petitioner clainmed (1) that she did not review the 2003 joi nt
return before signing it, (2) that she first becane aware of the
unpaid tax for her taxable year 2003 “Wen the I RS contacted ne
for an audit”, and (3) that M. Bell verbally and nentally abused
her.

In petitioner’s Form 12510, petitioner claimed total nonthly
i ncome of $7,899 consisting of nonthly wages of $2,249 and
nmont hly sel f-enpl oynment inconme of $5,650. |In that form peti-

tioner clainmed total nonthly expenses of $5,356 consisting of:

Cl aimred Monthly Expenses Anount
Federal, State, and | ocal taxes $2, 249
Rent or nortgage 1,123
Food 300
Uilities 400
Tel ephone 300
Car (including insurance and gasoline
and repairs) 384
Medi cal expenses 350
Cl ot hi ng __ 250
Tot al 5, 356

On Septenber 10, 2007, petitioner filed tinely Form 1040 for
her taxable year 2006 (2006 return). In that return, petitioner

reported, inter alia, adjusted gross income of $246, 865 and
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t axabl e i ncome of $233,172. In the 2006 return, petitioner
showed total tax of $63,538 and tax due of $59,668. Wen she
filed that return, petitioner included a paynment of $59, 668.

On Cctober 8, 2007, respondent sent to petitioner a statu-
tory notice of balance due with respect to certain additions to
tax and interest totaling $3,824.94 that respondent had assessed
for petitioner’s taxable year 2006. On Cctober 9, 2007, peti-
tioner sent to the Service a paynent of $3,824.94.

An exam ner working for the Service (respondent’s exam ner)
prepared an exam nati on wor kpaper dated Novenber 2, 2007 (exam -
nati on workpaper) with respect to petitioner’s request for relief
under section 6015 for her taxable year 2003. |In that workpaper,
respondent’ s exam ner concluded that petitioner is not entitled
to relief under that section for any portion of the underpaynment
for that year. The exam nation workpaper stated, inter alia:

GENERAL | NFORMATI ON

2003/ UP [under paynent]/denied relief - no hardship -

has ability to make paynments - consi dered abuse (how

ever not a strong factor for granting relief) - consid-

ered health issues (RS has ability to work & pay tax

based on 2006 return) - part attributable to NES [ non-

el ecting spouse] - knew NES has a history of not paying

tax - no belief - owes on prior joint returns - hel ped

with business - drafted checks for business - received
benefit through the divorce.

* * * * * * *
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EVALUATI ON PROCESS

Year 2003
| RC 6015(f)
Liability arose on or after July 22, 1998
Joint returnis valid
There is enough information to determne the claim
No O C accepted

Eligibility factors:
Under paynent of tax - relief is not available under IRC
6015(b) & 6015(c)
Filed a joint return
Caimfiled tinely
Liability unpaid, or RS [requesting spouse] may have
r ef undabl e paynments
Not a fraudulent return
No fraudul ent transfer of assets
No disqualified assets transferred
The underpaid tax is not solely attributable to the NRS
[ nonrequesti ng spouse]
Attribution: NES = 46, 733. 00
RS = 2,598. 00
Partial attribution to the NRS. Continue eval uating
for the portion attributable to the NRS. Deny relief
for the portion attributable to the RS

Tier | factors (limted scope):
Taxpayers are currently divorced, w dowed, legally
separated, or they had been nenbers of separate house-
hol ds prior to the claimfor at |east 12 consecutive
nmont hs
Can’t prove a belief that tax was to be paid
Expl anati on: History of filing returns late with
bal ance dues [sic] - owes on prior joint
returns - when return was filed - did
not have access to NES ability to pay

Tier | factors (limted scope) not net

Tier Il factors:

Taxpayers are currently divorced, w dowed, For
| egal |y separated, or they had been nenbers of

separ ate households prior to the claimfor at

| east 12 consecutive nonths

No econom c¢ hardship Agai nst
Expl anati on: Per Form 12510 - has ability to nmake



Marital abuse
Expl anati on:

Poor nental or
For [10]
Expl anati on:

NRS has | egal
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paynments - received 1,000, 000.00 in 2004
for her shares for NES business

For 9
States nmental & verbal abuse (not con-
sidered strong factor for granting re-
lief) - RS worked for NES business
physi cal health

RS has back trouble & depression - how
ever RSis [sic] ability to work

obl i gation For

Legal Onligation: Per divorce decree NES is to pay tax

Know edge:
Backgr ound:

RS - High school - culinary NRS - Tenth grade
school

| nvol vement

RS - States no joint NRS -
accounts - states she
reviewed statenments -
wor ked for business -
clerical/admnistrative
work - includes review
ing bills & drafting
checks for NES signa-

ture
Li festyl e changes: Not i ndi cated
NRS s el usi veness: Did not ask questions
Duty to inquire: Did not reviewreturn
Li ving arrangenents: Separated 12/25/03
RS had no know edge and no reason to know For [14

Expl anati on:

History of filing late returns with
bal ance due - owes on prior year joint
returns - when return filed - did not
have access to NES ability to pay

°An i ndi vi dual

not identified in the record struck by hand

the typewitten word “For” in the exam nati on workpaper.

9An i ndi vi dual

not identified in the record struck by hand

the typewitten word “For” in the exam nati on workpaper.

1An i ndi vi dual

not identified in the record struck by hand

the typewitten word “For” in the exam nati on workpaper and
inserted by hand the word “Against” imedi ately above it.
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RS gai ned benefit Agai nst
Expl anati on: Recei ved 1, 000, 000. 00 for her shares of
busi ness - received marital hone through

di vorce
Made a good faith effort to conply with the tax For
| aws
Expl anati on: Al future returns filed & paid - nade

esti mated paynent on 2007
Uni que circunstances: Although RS states health issues

- RS still has ability to earn
wages to pay taxes

Not neeting Tier Il factors - deny claim

Tier 1l consideration: Based on the above facts it is

equitable to hold the RS |ia-
ble for the bal ance.

Tier Il factors not net - deny
Cl ai m deni ed under | RC 6015(f) - full scope

CONCLUSI ON

2003 - Deni ed under 6015(f)

On Novenber 14, 2007, respondent issued to petitioner a
prelimnary determ nation wth respect to her request for relief
under section 6015 for her taxable year 2003. |In that letter,
respondent determ ned that petitioner is not entitled to that
relief because “you [petitioner] did not showit would be unfair
to hold you responsible. You did not prove, that at the tine you
signed the return, you had reason to believe the tax woul d be
paid. Also, the docunentation you provided does not prove
econom ¢ hardship.”

Around Novenber 27, 2007, M. Bell commenced a bankruptcy
proceeding in the U S. Bankruptcy Court for the Mddle District
of Florida (Bankruptcy Court). On April 2, 2008, petitioner

filed in the Bankruptcy Court an adversary conplaint (peti-
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tioner’s bankruptcy conplaint) in that proceeding. In that
conplaint, petitioner alleged that M. Bell’s obligations under
(1) the 2004 installnment note and (2) the indemnification con-
tai ned in paragraph 6 of the property agreenent were

nondi schargeabl e i n bankruptcy. |In petitioner’s bankruptcy
conplaint, petitioner alleged, inter alia:

5. During the period from approximately 2000
t hrough 2004, while still married, Debtor [M. Bell]
and Sue [petitioner] were partners in a business called
Today | Can, Inc. (“TIC) whose prinmary purpose was
i nternet sal es/e-comerce. Further, TIC was organi zed
under the laws of the State of I ndiana.

6. The ownership structure of TIC was 51-49%
wi th Debtor holding the majority interest and Sue
hol ding the mnority interest.

* * * * * * *

22. Prior to the filing of the instant bank-
ruptcy, Sue had instituted post-dissolution |egal
proceedi ngs in Indiana (Marion County) agai nst Debtor
for the purpose of collecting on the Note and that said
proceedi ngs were then-pending at the tinme of the filing
of this bankruptcy. Moreover, during the last half of
2007, Debtor had appeared in Indiana twi ce for hearings
on said legal matter and that further hearings were
schedul ed.

23. Neverthel ess, Debtor failed to disclose said
l[itigation as required under question no. 4 of his
Statenment of Financial Affairs.
On April 30, 2008, M. Bell filed in the Bankruptcy Court an
answer to petitioner’s bankruptcy conplaint. In that answer, M.

Bell admtted the allegations that petitioner made in paragraphs

5, 6, 22, and 23 of that conplaint (quoted above).



- 19 -

Around early 2008, respondent assigned petitioner’s request
for relief under section 6015 to an officer (respondent’s Appeal s
officer) in respondent’s Appeals Ofice. After considering
petitioner’s request for relief, respondent’s Appeals officer
prepared an appeal s case nenorandum dated June 27, 2008 (appeal s
menor andun) . I n that menorandum respondent’s Appeal s officer
concluded that petitioner is not entitled to relief under section
6015 for her taxable year 2003. The appeals nenorandum stated in
pertinent part:

SUVVARY AND RECOMVENDATI ON

s the taxpayer entitled to relief fromliability under
86015(f)? There are hazards for both sides so an offer
was presented to the taxpayer, but she has ignored the
offer. She has not countered with an offer of her own,
either. Accordingly, the examner’s position wll be
sust ai ned.

BRI EF BACKGROUND

Taxpayer filed a joint inconme tax return with her
spouse for tax year 2003 on or about July 29, 2004. An
under paynment was reported on the form 1040 in the
amount of $50,587. Additional penalties and interest
wer e assessed because the tax return was filed after
the due date of April 15, 2004.

The taxpayer and her former spouse were equal partners
in a corporation and both earned wages during 2003. He
had an additional sole proprietorship during the year.
After allocating the tax liability, her former spouse’s
share of the unpaid tax was $24, 961.

DI SCUSSI ON AND ANALYSI S

* * * * * * *

The taxpayer cites ONeill v. CR (TC Meno 2004-183)
and di scusses 6 factors that favor her in the determ -
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nati on that she should be granted i nnocent spouse
relief under 86015(f).['2 The factors discussed by the
Court are listed below with the taxpayer’s position on
each factor expl ai ned.

1. Marital Status
The coupl e was divorced August 2005.

2. Econom c Hardship
The taxpayer conpleted form 12510 and cal cul at ed
her current nonthly househol d i ncome and expenses.
She has about $2500 avail abl e i ncone each nont h.
She did not receive the $1 mllion divorce settle-
ment from her former spouse. He has listed this
as an outstandi ng debt on his bankruptcy filings.

3. Abuse
The taxpayer conpleted form 12510 and stated that
she was the victimof nmental and verbal abuse.
The di vorce decree does not give a reason for the
marital troubles; it only accepts the property
settlenment and grants the dissolution.

4. Know edge
The taxpayer was aware of their inconme tax liabil-
ity. She knew that they had not filed incone tax
returns for several years and were attenpting to
becone current during 2003 and 2004 cal endar
years. Many of these returns were filed | ate and
wi th bal ances due. They have outstanding liabili-
ties in excess of $40,000 fromtheir 2000 and 2002
tax returns.

2\ note that in ONeill v. Conm ssioner, T.C. Meno. 2004-
183, we anal yzed the taxpayer’s request for relief under sec.
6015(f) under the factors set forth in Rev. Proc. 2000-15, 2000-1
C.B. 447 (Revenue Procedure 2000-15). W also note that Rev.
Proc. 2003-61, 2003-2 C B. 296 (Revenue Procedure 2003-61),
super seded Revenue Procedure 2000-15. Revenue Procedure 2003-61
is effective for requests for relief under sec. 6015(f) that were
filed on or after Nov. 1, 2003. |[d. sec. 7, 2003-2 C.B. at 299.
Revenue Procedure 2003-61 is applicable in the instant case
because petitioner filed her request for innocent spouse relief
on July 26, 2007
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5. Divorce decree
The property settlenent states that the forner
spouse will hold the taxpayer harmnl ess from any
federal tax liability arising during their mar-
riage. The couple had filed the 2003 form 1040
about 1 year prior to the divorce being granted.
She nust have been aware that he had not paid the
tax liabilities for that statenent to be included
in the decree.

6. Tax Liability
The taxpayer believes that all of the incone re-
ported on the 2003 tax return belongs to her for-
mer spouse. The taxpayer reported wages earned
during 2003 and |isted her occupation as a busi -
ness owner. At |east sonme of the wages reported
as inconme on the tax return belonged to the tax-
payer. The property settlenent along with the
t axpayer’s occupation on the 2003 tax return indi-
cates that she was involved in the business. She
was identified as a 50% owner of the conpany.

7. Significant Benefit
The taxpayer was granted a $1 mllion property
settlenment for her share of the corporation, title
to the Ford Expedition (listed as a corporate
asset), and sole title to the couple’s personal
residence. She lived with her forner spouse until
Christmas Day 2003.

8. Current Status
The taxpayer has filed her 2004-2006 tax returns.
There are no outstanding liabilities at this tine.
She nade estinmated paynents for the 2007 tax year.

The first factor is neutral or favors the Governnment
because the couple were married and |iving together al
but 1 week of 2003. They were separated while the tax
return was prepared and at the tinme it was filed with
the Servi ce.

The second factor is neutral or favors the Governnent
because the taxpayer has sufficient net inconme each
nmonth to pay sonme of the liabilities.

The third factor is neutral. There isn’t any evidence
of abuse during the marriage. The divorce decree is
silent on this topic.
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The seventh factor is neutral. Neither individual
received a significant benefit during the marriage from
t he unpaid taxes. Both enjoyed the same |ifestyle.

The 6th factor favors the Governnent because the busi -
ness was owned by both individuals equally. The tax-
payer was granted a |large settlenment for her share of
the business at the tinme of the divorce. The incone
reported by the corporation should be split between

t hem

The fourth factor favors the Governnent because the

t axpayer was aware that the couple had unpaid liabili-
ties at the time she signed the 2003 form 1040. She
was aware that there were anounts owed on that return
along with others that had been filed within the | ast
year.

The fifth factor favors the taxpayer because the decree
hol ds the former spouse |liable for taxes owed during
the marriage. He agreed to be responsible for the
unpai d taxes. Wether or not the taxpayer believed
this to be true, this is not known.

The eighth factor favors the taxpayer. She has been
current in filing and paying her tax liabilities since
t he coupl e separat ed.

3 out of 8 factors favor the taxpayer while 2 are

considered neutral. This would allow the taxpayer 5
out of 8 factors on her side, or 60% concession by the
Gover nnent .

MY EVALUATI ON

| believe that there are hazards of litigating this

i ssue for both sides. There are factors that favor the
taxpayer and others that favor the Governnent. Al-

t hough an offer was presented to the taxpayer, she has
refused it and decided not to counter it wth an offer
of her own. | recommend that the exam ner’s position
shoul d be sustained in full.

On July 11, 2008, respondent issued to petitioner the notice
of determnation. |In that notice, respondent denied petitioner’s

request for relief under section 6015 for her taxable year 2003.
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The notice of determination stated in pertinent part: “The
informati on we have avail abl e does not show you neet the require-
ments for relief.”

On Cct ober 20, 2008, petitioner filed Form 1040 for her
t axabl e year 2007 (2007 return).®® |In that return, petitioner
reported adjusted gross inconme of $133,361 and taxable i nconme of
$103,191. In the 2007 return, petitioner showed total tax of
$26, 644 and clainmed (1) a withholding tax credit of $13, 847,

(2) estimated tax paynents totaling $22,500, and (3) a refund of
approxi mately $9,700. On Novenber 17, 2008, respondent

(1) assessed agai nst petitioner an estimated tax penalty of
$136.03 with respect to her taxable year 2007 and (2) issued to
her a refund of $9,566.97 with respect to that year.

In May 2009, petitioner noved fromthe marital residence to
l[ive with her older sister in Idaho. Petitioner made that nove
because she could no I onger afford to live in Indiana and re-
qui red assistance fromfamly nmenbers who lived in Idaho. From
at | east May 2009 until the tinme of the trial in this case,
petitioner’s sister, who was suffering fromcertain nedica
conditions including type Il diabetes, back injuries, severe

asthma, and severe arthritis, was unenpl oyed and was receiving

Bpetitioner received an extension of tinme within which to
file the 2007 return to and including Oct. 15, 2008.



- 24 -
Social Security disability paynments.* At the time of the trial
in this case, petitioner’s sister contributed $600 nonthly toward
t he househol d expenses of petitioner and herself.

At the tinme petitioner noved to Idaho in May 2009, she
informed Wells Fargo Bank, N. A (Wlls Fargo), the trustee for
the holders of the nortgage loan with respect to the narital
resi dence, that she was unable to make further paynents on that
nortgage | oan and that she would surrender possession of that
resi dence. Around Novenber 18, 2009, Wells Fargo instituted a
forecl osure proceedi ng agai nst petitioner in the Ham | ton Supe-
rior Court and filed a docunent in that court entitled “AMENDED
COVPLAI NT ON NOTE AND FOR FORECLOSURE OF MORTGAGE” with respect
to the marital residence.

On Novenber 30, 2009, petitioner and M. Bell entered into
a settlenent agreenment and rel ease (bankruptcy settlenent) with
respect to the clains that petitioner had made in petitioner’s
bankruptcy conplaint, which the Bankruptcy Court approved on
Novenber 30, 2009.!® That settlement provided in pertinent part:

1. On August 19, 2004, Susan [petitioner] and

Thomas [M. Bell] were granted a divorce under the | aws
of the State of Indiana (the “divorce”). Pursuant to

Y“As of the tinme of the trial in this case, petitioner had
applied for Social Security disability benefits but had not
recei ved any response as to whether she qualified for such
benefits.

. Bell and petitioner executed the bankruptcy settl enent
on Sept. 14 and Oct. 5, 2009, respectively.
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t he divorce, Susan and Thomas entered into a Property
Settl enment Agreenent (the “PSA’) which outlined their
rights and obligations with respect to property, inconme
and assets related to their marriage. This Agreenent
hereby incorporates said PSA by reference, including a
certain $1, 000, 000.00 proni ssory note dated June 11,
2004 (the “Note”).

* * * * * * *

8. Scope of Agreenent. The Parties hereby agree
that this Agreenent is intended to address Thomas’
l[tability with respect to the PSA, specifically includ-
ing the Note and all federal and/or state tax liability
wWith respect to a certain internet business in which
Thomas and Susan were partners during their marriage,
namely, Today | Can, Inc. (“TIC).

9. Paynent terns. Subject to the satisfaction
of the contingencies set forth under paragraph seven
(7) above, [ the Parties hereby agree that Thonas
shal | pay Susan the total sum of Three Hundred Twenty
Fi ve Thousand Dol |l ars and no cents ($325,000.00) (here-
inafter the “Settlenent Anount”) in full accord and
satisfaction of his obligations under the Note. Sub-
ject to the “Method of Paynent” set forth under para-
graph (10) bel ow, Thomas hereby agrees to pay the
Settl enment Anmount as foll ows:

(a) A lunmp sum paynent of Ten Thousand Dol | ars
($10,000.00) to be paid not later than Cctober 5,
2009; and

(b) Commenci ng on Novenber 5, 2009, Thomas shal
pay Susan the sum of Four Thousand Two Hundred
Fifty Dollars (%$4,250.00) per nmonth for twelve
(12) consecutive nonthly install nment paynents
($51, 000.00 total), and

(c) Commencing on Novenber 5, 2010, Thomas shal
pay Susan the sum of Three Thousand Dol |l ars

($3, 000. 00) per nonth for eighty-eight (88) con-
secutive nonthly installment paynents ($264, 000. 00
total).

®The contingencies set forth in par. 7 of the bankruptcy
settlenent were satisfied.
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The aggregate total of the paynents descri bed
under paragraphs 9(a), (b) and (c) above anmobunt to the
Settl enment Anount of Three Hundred Twenty Five Thousand
Dol I ars ($325,000.00). The |ast such paynent of the
Settl enment Anount shall be due and ow ng on February 5,
2018. Al paynents shall be due on the fifth day of
each nont h.

The Parties agree Thomas is solely responsible for the
paynments set forth under this paragraph

10. Method of Paynent. The paynents due under
paragraph nine shall be nade as foll ows:

(a) The |unp-sum paynent of $10, 000. 00, due Ccto-
ber 5, 2009, shall be nade payable to “Susan G
Bel | and John Nel son” and shall be nmailed to the
foll ow ng address: John W Nelson, Esquire, * * *
and

(b) The first seven paynents of $4,250.00, which
commence on Novenber 5, 2009, shall be nmade pay-
able to “Susan G Bell and John Nel son,” and shal
be mailed to the follow ng address: John W Nel -
son, Esquire, * * * and

(c) The remaining five paynments of $4,250 as wel |
as all paynents of $3,000.00 shall be nade payabl e
to “Susan G Bell” and shall be nailed to Susan at
an address to be provided to Thomas at least thir-
ty (30) days prior to the commencenent of the
first such paynment. * * *

* * * * * * *

11. Taxes. Thomas agrees that he shall remain
subject to all tax liability related to TIC as set
forth under the PSA. Further, Thomas agrees to i ndem
nify Susan for any TICrelated tax liability that is
ultimately assessed against her. As such, Thomas
hereby ratifies and reaffirns all TIC tax indemifica-
tion provisions as set forth under the PSA

12. Default. The Parties agree that in the event
Thomas fails to fully satisfy his obligations under
this Agreenent, he shall be in default of this Agree-
ment. The Parties hereby agree that the occurence of
any of the follow ng shall constitute an event of
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default: (a) Thomas’ failure to nmake any paynent due
under this Agreenent by the due date schedul ed for any
such paynent, as set forth under paragraph ni ne above;
(b) Thomas’ failure to tinely indemify Susan for any
tax paynents made by Susan relating to TIC, as de-

scri bed under the PSA, as set forth under paragraph ten
above * * * and (c) paynent of any anmount |ess than the
schedul ed amount. In the event Thomas is in default
with respect to any paynent schedul ed hereunder, he
shall have ten (10) cal endar days follow ng the appli-
cabl e due date in which to cure such default, provided
that Susan is in receipt of any such paynent not |ater
than 12: 00 m dni ght on the tenth cal endar day foll ow ng
the due date. In the event of default and/or failure
to tinmely cure such default, the ternms of this Agree-
ment shall beconme null and void and the terns of the
Note shall revive and be of full |egal force and ef-
fect.

From around Cctober 2009 through around January 2010, M.
Bel | paid petitioner $19,500 pursuant to the bankruptcy settle-
ment. O that $19,500, petitioner used $9,000 to pay her attor-
ney. From around February 2010 to the tinme of the trial in this
case, M. Bell did not nmake any nonthly paynents pursuant to the
bankruptcy settlenment. As of the tinme of that trial, petitioner
had not initiated any legal action to enforce the terns of the
bankruptcy settlenent; nor had she taken any |egal action to
enforce the terns of the 2004 installment note, which she had the
right to do under the bankruptcy settlenent in the event M. Bel
defaul ted on that settlenent.

As of April 19, 2010, the Bells owed a bal ance of $11, 963. 39
wWth respect to their taxable year 2000. As of that date, the
Bel I s owed a bal ance of $36,895.25 with respect to their taxable

year 2002.
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At the tine of the trial in this case, petitioner, who
remai ned unenpl oyed, was still residing in Idaho with her ol der
sister. Fromthe time petitioner noved to Idaho in May 2009
until the tinme of that trial, the only funds that petitioner had
avai l able on which to live were the paynents that M. Bell had
made pursuant to the bankruptcy settlenment from October 2009 to
January 2010 totaling $19,500 and certain savings, the anount of
which is not established by the record. At the tine of the
trial, petitioner’s savings had been reduced to approxi mately
$100.

At the tinme of the trial in this case, petitioner’s nonthly
expenses included expenses for (1) rent of $875, (2) utilities,
including electric, gas, telephone, water, and trash, of $425,
and (3) food of $350. At that tinme, petitioner had certain
outstanding bills in amounts not established by the record for
medi cal care that had been provided to her before 2008.

OPI NI ON

The parties’ only dispute is whether petitioner is entitled

to relief under section 6015(f) for her taxable year 2003.1®

Petitioner bears the burden of proving that she is entitled to

"As di scussed above, at the tine of the trial in this case,
petitioner’s sister was receiving Social Security disability
benefits and was contributing $600 nonthly toward the househol d
expenses of petitioner and herself.

8petiti oner does not dispute that she is not entitled to
relief under sec. 6015(b) or (c) for her taxable year 20083.
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such relief. See Rule 142(a); Jonson v. Conm ssioner, 118 T.C.

106, 113 (2002), affd. 353 F.3d 1181 (10th Cir. 2003).
Section 6015(f) provides:

SEC. 6015. RELIEF FROM JO NT AND SEVERAL LI ABILITY ON
JO NT RETURN.

(f) Equitable Relief.— Under procedures pre-
scribed by the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the indi-
vidual liable for any unpaid tax or any deficiency
(or any portion of either); and

(2) relief is not available to such individ-
ual under subsection (b) or (c), the Secretary my
relieve such individual of such liability.

As directed by section 6015(f), the Comm ssioner of Internal
Revenue (Comm ssioner) has prescribed procedures in Revenue
Procedure 2003-61 that are to be used in determ ning whether it
woul d be inequitable to find the requesting spouse liable for
part or all of the underpaynent of tax. Section 4.01 of that
revenue procedure lists the follow ng threshold conditions
(threshold conditions) which nust be satisfied before the Comnm s-
sioner will consider a request for relief under section 6015(f):
(1) The requesting spouse filed a joint tax return for the
t axabl e year for which such spouse seeks relief; (2) relief is
not available to the requesting spouse under section 6015(b) or
(c); (3) the requesting spouse applies for relief no later than

two years after the date of the Service s first collection

activity after July 22, 1998, with respect to the requesting
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spouse; (4) no assets were transferred between the spouses as
part of a fraudul ent schene by the spouses; (5) the nonrequesting
spouse did not transfer disqualified assets to the requesting
spouse; (6) the requesting spouse did not file or fail to file
the tax return in question with fraudulent intent; and (7) the
incone tax liability fromwhich the requesting spouse seeks
relief is attributable to an item of the nonrequesting spouse.
Rev. Proc. 2003-61, sec. 4.01, 2003-2 C B. at 297.

Respondent argues that petitioner has failed to satisfy the
threshold condition in section 4.01(7) of Revenue Procedure 2003-
61 with respect to the respective portions of the underpaynent
for her taxable year 2003 that are attributable to (1) 49 percent
of the net income of $187,234 from Today | Can that the Bells
reported in the 2003 joint return and (2) petitioner’s wages of
$24,500 that the Bells reported in that return. Petitioner
di sagrees and argues that she satisfies all of the threshold
conditions with respect to the entire underpaynent for her
t axabl e year 2003.

Wth respect to the net incone of $187,234 from Today | Can
(2003 Today | Can net incone) that the Bells reported in the 2003
joint return, respondent contends that 49 percent of that incone
is attributable to petitioner because during 2003 petitioner
owned 49 percent of the stock of Today | Can. In support of that

contention, respondent relies on (1) the allegations that peti-
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tioner made in paragraphs 5 and 6 of petitioner’s bankruptcy
conpl aint that between 2000 and 2004 she owned 49 percent of the
stock of Today | Can and (2) M. Bell’s adm ssion of those
allegations in the answer to petitioner’s bankruptcy conpl aint
that he filed in the Bankruptcy Court.

Petitioner contends that M. Bell owned 100 percent of Today
| Can and that therefore the 2003 Today | Can net incone is
attributable entirely to him I n support of that contention,
petitioner relies on the 2003 Schedule K-1 in which Today | Can
reported that M. Bell owned 100 percent of its outstanding
stock. Petitioner clains that in signing the 2003 joint return
she agreed with what was reported in that Schedule K-1; nanely,
M. Bell owned 100 percent of the stock of Today |I Can.! In
advancing that claim petitioner ignores that the Bells did not
attach to their 2003 joint return the 2003 Schedule K-1. As a
result, petitioner could not have even been aware that Today |
Can had reported in that Schedule K-1 that M. Bell owned 100
percent of the stock of Today | Can. Even if petitioner had been
aware that Today | Can had reported in the 2003 Schedul e K-1 that
M. Bell owned 100 percent of that stock, we have held that “a

tax return does not establish the truth of the facts stated

®Petitioner relies on Jones v. Commissioner, T.C Meno.
2010- 112, in support of her claimthat in signing the 2003 joint
return she agreed with the 2003 Schedule K-1. W find Jones to
be materially distinguishable fromthe instant case and peti -
tioner’s reliance on that case to be m spl aced.
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therein.” Canpbell v. Conm ssioner, T.C Meno. 2011-15 (citing

W1 kinson v. Conmm ssioner, 71 T.C. 633 (1979)).

More inportantly, petitioner herself disputed what Today |
Can reported in the 2003 Schedule K-1. In petitioner’s bank-
ruptcy conplaint, petitioner indicated that during 2000 through
2004 she owned 49 percent of the stock of Today | Can. In M.
Bell's answer to that conplaint M. Bell agreed with that state-
ment .

In further support of petitioner’s contention that the 2003
Today | Can net incone is attributable entirely to M. Bell,
petitioner relies on section 4.01(7)(b) of Revenue Procedure
2003-61. That section provides in pertinent part:

(b) Nom nal ownership. If the itemis titled in
the name of the requesting spouse, the itemis presunp-

tively attributable to the requesting spouse. This
presunption is rebuttable. [200 * *

20Sec. 4.01(7)(b) of Revenue Procedure 2003-61 al so provides
an exanple (nom nal ownership exanple) of circunstances that
woul d establish that a requesting spouse’s ownership was nom nal :

For exanple, H opens an individual retirenment account
(I1RA) in Ws nanme and forges Ws signature on the I RA
in 1998. Thereafter, H nmakes contributions to the IRA
and in 2002 takes a taxable distribution fromthe |IRA
H and Wfile a joint return for the 2002 taxabl e year,
but do not report the taxable distribution on their
joint return. The Service |ater proposes a deficiency
relating to the taxable I RA distribution and assesses
t he deficiency against Hand W Wrequests relief

* * * under section 6015. Westablishes that Wdid not
contribute to the IRA, sign paperwork relating to the

| RA, or otherwi se act as if Wwere the owner of the
|RA. Wthereby rebutted the presunption that the IRA
is attributable to W
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According to petitioner, “the 51/49 allocation cited by

Respondent establishes * * * a presunption that petitioner owned
49% of the TIC [Today | Can] [stock] which can be rebutted by
evi dence that any such interest was nomnal”. Petitioner clains
that she has, in fact, rebutted that presunption by show ng that
her ownership interest in Today | Can was nom nal because “M.
Bell wi elded total control over the business” and “petitioner’s
role with TIC was extrenely linmted”.2? Even if petitioner were
correct that M. Bell controlled Today I Can, we would reject
petitioner’s contention that her ownership interest in that
conpany was nom nal. The nom nal ownership exanple set forth in
section 4.01(7)(b) of Revenue Procedure 2003-61 is instructive.
In that exanple, the requesting spouse established that she did
not “act as if * * * [she] were the owner of the IRA" 1d. In
the instant case, petitioner acted as if she were an owner of
Today | Can when she sold her stock in that business to M. Bel
as part of the divorce proceedi ngs between her and M. Bell. In

this regard, we have found (1) that petitioner and M. Bel

2lpetitioner relies on Wlson v. Conm ssioner, T.C. Mno.
2010- 134, in support of her claimthat her ownership interest in
Today | Can was nom nal because M. Bell w elded control over
t hat conpany and her role in that conpany was limted. |In
Wl son, we addressed whether one-half of the inconme from an
uni ncor por at ed busi ness operated by the nonrequesting spouse
shoul d be attributed to the requesting spouse solely because the
requesti ng spouse had perforned certain clerical work as an
enpl oyee of that business. W find WIlson to be materially
di stingui shable fromthe instant case and petitioner’s reliance
on that case to be m spl aced.
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executed and filed with the Superior Court the property agreenent
and (2) that that agreenent provided, inter alia, that M. Bel
was to pay to petitioner $1 mllion for petitioner’s stock in
Today | Can. If petitioner’s ownership interest in Today | Can
had been nomnal, M. Bell would not have agreed to pay her a
substantial ampunt in exchange for that interest. ??

On the record before us, we find that 49 percent of the 2003
Today | Can net incone is attributable to petitioner. On that
record, we further find that petitioner has failed to carry her
burden of establishing that she satisfies all of the threshold
conditions wwth respect to the portion of the underpaynent for
her taxable year 2003 that is attributable to that portion of
that net inconme. See Rev. Proc. 2003-61, sec. 4.01(7). On the
record before us, we find that petitioner has failed to carry her
burden of establishing that it would be inequitable to hold her
liable for the portion of that underpaynent for her taxable year
2003 that is attributable to her 49-percent portion of the 2003
Today | Can net inconme. On that record, we find that petitioner
has failed to carry her burden of establishing that she is
entitled for her taxable year 2003 to relief under section

6015(f) wth respect to that portion of that underpaynent.

2l n the property agreenment, M. Bell agreed to pay peti-
tioner $1 million, which was equal to approxi nately one-half of
the gross receipts or sales that Today | Can reported in the 2003
Today | Can return.
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Wth respect to the portion of the underpaynment for peti-
tioner’s taxable year 2003 that is attributable to petitioner’s
wages of $24,500 that the Bells reported in the 2003 j oi nt
return, petitioner asserts:

In addition, the 2003 federal 1040 [the 2003 j oi nt

return] shows that the couple [the Bells] earned

$53, 000. 00 in wages that were paid by Today | Can, Inc.

This consisted of wages in the anount of $24,500 that

were paid to petitioner and wages of $28,500 that were

paid to the non-requesting spouse. Thus, all inconme

earned by the petitioner and nonrequesting spouse in

2003 was directly attributable to Today I Can, Inc.

It appears that petitioner is arguing that, because Today |
Can paid her $24,500 of wages during 2003 and because M. Bel
owned 100 percent of the stock of that conpany during that year,
t hose wages are attributable to him On the record before us, we
reject petitioner’s argunent. Regardless of who owns a conpany,
an enployee is taxed on the wages that the conpany pays to the
enpl oyee. Petitioner agrees that during 2003 she perforned
services for Today | Can and that during that year Today | Can
pai d her wages of $24,500 for those services.

On the record before us, we find that the wages that Today |
Can paid petitioner during 2003 are attributable to petitioner.
On that record, we further find that petitioner has failed to
carry her burden of establishing that she satisfies all of the
threshold conditions with respect to the portion of the underpay-

ment for her taxable year 2003 that is attributable to those

wages. See Rev. Proc. 2003-61, sec. 4.01(7). On the record
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before us, we find that petitioner has failed to carry her burden
of establishing that it would be inequitable to hold her Iiable
for the portion of the underpaynent for her taxable year 2003
that is attributable to the wages that Today | Can paid her
during that year. On that record, we find that petitioner has
failed to carry her burden of establishing that she is entitled
for her taxable year 2003 to relief under section 6015(f) with
respect to that portion of that underpaynent.

Respondent does not dispute that petitioner satisfies all of
the threshold conditions with respect to the portion of the
under paynment for petitioner’s taxable year 2003 that is attribut-
able to M. Bell.? \Were the requesting spouse satisfies the
t hreshol d conditions, section 4.02(1) of Revenue Procedure 2003-
61 sets forth the circunstances under which the Conmm ssioner
ordinarily wll grant relief to that spouse under section 6015(f)
in a case, like the instant case, where a liability is reported
inajoint return but not paid. As pertinent here, those circum
stances, which section 4.02 of Revenue Procedure 2003-61 and we

refer to as el enents, are:

2The portion of the underpaynment for petitioner’s taxable
year 2003 that is attributable to M. Bell consists of the
under paynent for that year attributable to (1) the wages of
$28,500 that Today | Can paid M. Bell during that year, (2) the
net business income of $2,195 fromcertain work M. Bell per-
formed on behalf of Today | Can that the Bells reported in the
2003 joint return, and (3) M. Bell’s 51-percent share of the
2003 Today | Can net incone.
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(a) On the date of the request for relief, the
requesting spouse is no longer married to * * * the
nonr equesti ng spouse * * *;

(b) On the date the requesting spouse signed the
joint return, the requesting spouse had no know edge or
reason to know that the nonrequesting spouse woul d not
pay the inconme tax liability. The requesting spouse
nmust establish that it was reasonable for the request-

i ng spouse to believe that the nonrequesting spouse

woul d pay the reported incone tax liability. * * *; and

(c) The requesting spouse will suffer economc
hardship if the Service does not grant relief. For
pur poses of this revenue procedure, the Service wll
base its determ nation of whether the requesting spouse
wll suffer economc hardship on rules simlar to those
provided in Treas. Reg. 8 301.6343-1(b)(4). * * *

Rev. Proc. 2003-61, sec. 4.02(1), 2003-2 C.B. at 298. (W shal
hereinafter refer to the elenents set forth in section
4.02(1)(a), (b), and (c) of Revenue Procedure 2003-61 as the
marital status el enent, the know edge or reason to know el enent,
and the econom c hardship el ement, respectively.)

Wth respect to the portion of the underpaynment for peti-
tioner’'s taxable year 2003 that is attributable to M. Bell, %
(1) respondent concedes that the marital status elenent is
present, and (2) the parties dispute whether the know edge or
reason to know el enent and the econom ¢ hardship el enent are
present .

Wth respect to the know edge or reason to know el enent,

petitioner nmust establish that it was reasonable for her to

24See supra note 23.
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believe that M. Bell would pay the tax shown due in the 2003
joint return. See Rev. Proc. 2003-61, sec. 4.02(1)(b). Respon-
dent argues that on July 29, 2004, the date on which petitioner
signed the 2003 joint return, she had know edge or reason to know
that M. Bell would not pay the tax shown due in that return with
that return or within a reasonably pronpt tine.? That is be-
cause, according to respondent:

On July 29, 2004, petitioner (1) knew of the seven
|ate-filed income tax returns [for the Bells’ taxable
years 1997, 1998, 1999, 2000, 2001, 2002, and 2003],
(2) knew that the 2000 and 2002 joint incone tax re-
turns reported unpaid tax of $69, 165.00, (3) knew or
had reason to know that M. Bell had nade paynents
towards the delinquent tax obligations for tax years
2000 and 2002 but that he had not remtted a paynent
towards the liability since March 2004, (4) knew or had
reason to know that even after accounting for subse-
guent paynents, the outstanding tax liabilities from
tax years 2000 and 2002 were in excess of $30, 000. 00,
in addition to penalties and interest, and (5) knew
that the 2003 return reported a tax due of $49, 331. 00.
[ Cross-references omtted.]

ZRespondent’s argunment that petitioner nust believe that
the tax would be paid in a reasonably pronpt tine is based on
Banderas v. Comm ssioner, T.C Meno. 2007-129. |In Banderas, we
held that in order for a belief that a liability would be paid to
be reasonabl e the requesti ng spouse nmust believe that the funds
to pay the liability would be on hand within a reasonably pronpt
time. Respondent contends that that holding in Banderas is wong
and that the requesting spouse nust believe that the tax would be
paid by the later of the date on which the return was filed or
the date on which the tax is due to be paid. W need not revisit
our holding in Banderas as respondent invites us to do because,
as di scussed bel ow, even under that holding we sustain respon-
dent’s argunent with respect to the know edge or reason to know
el enent .
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Petitioner counters that it was reasonable for petitioner to
believe that M. Bell would pay the tax shown due in the 2003
joint return. According to petitioner:

At the tinme petitioner signed the 2003 Joint Return,
she knew there was a bal ance due. However, she under-
stood that Tom[M. Bell] would pay all taxes due
according to his statenent to her. * * * At that tine,
Today | Can, Inc., * * * was in the mdst of an inpres-
sive run of success. As shown on fornms 1120S which
were filed for tax years 2003 and 2004, Today | Can,
Inc. had had total 2003 inconme of $2,040,413.00 and
total 2004 incone of $2,106, 344. * * *

Moreover, wthin the one year period prior to the
filing of the 2003 1040 (i.e. 09/11/03 through
03/29/04), Tom Bell had tangi bly denonstrated his
ability and willingness to pay the tax liability as
shown by the tax paynents totaling $74,620.29 and had
personal ly signed all the checks constituting those
paynments. Coupled with the fact that Tom Bell at that
time was approximately forty years old and entering his
prinme earning years, any reasonabl e person would con-
clude, as did petitioner, that she woul d have no reason
to believe that M. Bell would not or, nore inpor-
tantly, could not, make the paynents. [Cross-reference
and fn. ref. omtted.]

On the record before us, we reject petitioner’s argunent,
the cornerstone of which is that Today | Can reported gross
i ncome of $2,040,413 and $2, 106,344 for its taxable years 2003
and 2004, respectively. Petitioner’s argunent fails to take into
account that Today | Can reported total deductions of $1,833,385
and $2,078,880 for those respective years. |n addition, although
petitioner is correct that between Septenber 11, 2003, and March

29, 2004, M. Bell remtted certain paynents to the Service that
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it applied against the Bells’ unpaid tax for each of their
t axabl e years 1999, 2001, and 2002, after M. Bell nade those
paynments there remained unpaid tax for the Bells’ taxable year
2002, including certain penalties and interest, of approximately
$40,500. Moreover, we have found that on July 29, 2004, the date
on which petitioner signed the 2003 joint return, (1) petitioner
signed the 2000 joint return in which the Bells showed tax due of
$6, 690 and (2) when the Bells filed that return a check for only
$1,000 that was drawn on M. Bell’s personal bank account was
included with that return. In addition, when petitioner signed
the 2003 joint return she was aware that (1) between Septenber
11, 2003, and July 29, 2004, she and M. Bell had filed late
respective tax returns for their taxable years 1997 through 2003;
(2) the 2000 joint return showed tax due of $6,690 that they did
not pay in full when they filed that return; (3) the 2002 joint
return showed tax due of $83,475 that they did not pay in ful
when they filed that return; and (4) the 2003 joint return showed
tax due of $50,587 that they did not pay in full when they filed
that return. W have also found that in the property agreenent
petitioner acknow edged that she had “full and adequate know -
edge” of all relevant financial information pertaining to M.
Bell through July 10, 2004, the date on which petitioner executed
that agreenent. As a result, petitioner was or shoul d have been

aware on that date, which was only 19 days before she signed the
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2003 joint return, that M. Bell had not paid in full the unpaid
tax for the Bells’ taxable year 2002 and that he had not nade any
paynments to the Service since March 29, 2004, with respect to

t hat unpai d t ax.

On the record before us, we find that petitioner has failed
to carry her burden of establishing that at the tine she signed
the 2003 joint return she reasonably believed that the tax shown
due in that return would be paid on or before the date on which
that tax was due. On that record, we further find that peti-
tioner has failed to carry her burden of establishing that at
that time she reasonably believed that the funds to pay the tax
shown due in the 2003 joint return would be available within a
reasonably pronpt tinme.?® On the record before us, we find that
petitioner has failed to carry her burden of establishing that at
the tinme she signed the 2003 joint return she did not know and
had no reason to know that the tax shown due in that return would
not be paid.

On the record before us, we find that petitioner has failed
to carry her burden of establishing that she satisfies the
requi renents of the know edge or reason to know el enent with
respect to the portion of the underpaynent for her taxable year
2003 that is attributable to M. Bell. See Rev. Proc. 2003-61

sec. 4.02(1)(b). On that record, we find that petitioner has

26See supra note 25.
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failed to carry her burden of establishing that all of the

el ements of section 4.02 of Revenue Procedure 2003-61 are present
with respect to that portion of that underpaynent.? See id.
sec. 4.02(1).

Where, as here with respect to the portion of the underpay-
ment for petitioner’s taxable year 2003 that is attributable to
M. Bell, the requesting spouse satisfies the threshold condi -
tions but does not satisfy all of the requirenents of section
4. 02 of Revenue Procedure 2003-61, section 4.03 of that revenue
procedure sets forth the followng factors that are to be consid-
ered in determ ning whether a requesting spouse is entitled to
relief under section 6015(f): (1) Whether the requesting spouse
is separated or divorced fromthe nonrequesting spouse (marital
status factor); (2) whether the requesting spouse woul d suffer
econom ¢ hardship if not granted relief (econom c hardship
factor); (3) whether the requesting spouse knew or had reason to
know t hat the nonrequesting spouse would not pay the tax liabil-

ity (know edge factor); (4) whether the nonrequesting spouse has

2In the light of our finding that petitioner has failed to
carry her burden of establishing that the knowl edge or reason to
know el ement is present, we need not address here whether the
econom ¢ hardship elenent is present. See Rev. Proc. 2003-61
sec. 4.02(1)(c). In discussing below the factors contained in
sec. 4.03 of Revenue Procedure 2003-61, we address whet her
petitioner would suffer an econom c hardship if relief under sec.
6015(f) were not granted with respect to the portion of the
under paynment for petitioner’s taxable year 2003 that is attribut-
able to M. Bell.
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a legal obligation to pay the outstanding tax liability pursuant
to a divorce decree or agreenent (legal obligation factor);
(5) whether the requesting spouse received a significant benefit
fromthe unpaid tax liability (significant benefit factor); and
(6) whether the requesting spouse has made a good faith effort to
conply with the tax laws for the taxable years follow ng the tax-
abl e year to which the request for such relief relates (conpli -
ance factor). Rev. Proc. 2003-61, sec. 4.03(2)(a), 2003-2 C.B
at 298.

O her factors that may be consi dered under Revenue Procedure
2003-61 are (1) whether the nonrequesting spouse abused the
requesti ng spouse (abuse factor) and (2) whether the requesting
spouse was in poor nental or physical health (nmental or physical
health factor) when he or she signed the tax return (return) or
when he or she requested relief. Rev. Proc. 2003-61, sec.
4.03(2)(b). In the event (1) the nonrequesting spouse abused the
requesti ng spouse or (2) the requesting spouse was in poor nental
or physical health when he or she signed the return or when he or
she requested relief, the abuse factor or the nental or physical
health factor, as the case nmay be, will be taken into account.
Id. However, where (1) the nonrequesting spouse did not abuse
the requesting spouse and (2) the requesting spouse was not in
poor nmental or physical health when she signed the return or when
she requested relief, those factors are not taken into account.

Id.
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I n maki ng our determ nation under section 6015(f), we shall
consider all of the factors |listed above and any other rel evant
factors. No single factor is to be determ native in any particu-
| ar case, and all factors are to be considered and wei ghed
appropriately.

Wth respect to the marital status factor, the parties agree
that at the time of the trial in this case the Bells were di-
vor ced.

Wth respect to the econom c hardship factor, ? petitioner

28] n determ ni ng whet her a requesting spouse will suffer
econom ¢ hardship, sec. 4.02(1)(c) of Revenue Procedure 2003-61
requires reliance on rules simlar to those provided in sec.
301.6343-1(b)(4), Proced. & Adm n. Regs. That regul ati on gener-
ally provides that an individual suffers an econom c hardship if
the individual is unable to pay his or her reasonabl e basic
living expenses. Sec. 301.6343-1(b)(4), Proced. & Adm n. Regs.,
provides in pertinent part:

(1i) Information fromtaxpayer.--In determning a
reasonabl e anmount for basic |iving expenses the direc-
tor wll consider any information provided by the
t axpayer i ncl udi ng- -

(A) The taxpayer’s age, enploynent status and
hi story, ability to earn, nunber of dependents, and
status as a dependent of soneone el se;

(B) The anount reasonably necessary for food,
cl ot hing, housing (including utilities, home-owner
i nsurance, home-owner dues, and the |ike), nedical
expenses (including health insurance), transportation,
current tax paynents (including federal, state, and
| ocal ), alinony, child support, or other court-ordered
paynments, and expenses necessary to the taxpayer’s
production of inconme (such as dues for a trade union or
pr of essi onal organi zation, or child care paynents which
all ow the taxpayer to be gainfully enployed);

(continued. . .)
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clainms on brief, and respondent does not dispute, that at the
time of the trial in this case petitioner’s nonthly expenses
i ncl uded expenses for (1) rent of $875, (2) utilities of $425,
and (3) food of $350.2%° Respondent al so does not dispute that
(1) at the tine of that trial petitioner was unenpl oyed, (2) at
that time petitioner’s sister contributed $600 nonthly toward the
househol d expenses of petitioner and herself, and (3) from May
2009 until the tinme of the trial the only funds that petitioner

had available on which to live were the paynents that M. Bel

28(. .. continued)
(© The cost of living in the geographic area
in which the taxpayer resides;

(D) The anount of property exenpt fromlevy
which is available to pay the taxpayer’s expenses;

(E) Any extraordinary circunstances such as
speci al education expenses, a nedical catastrophe, or
natural disaster; and

(F) Any other factor that the taxpayer clains
bears on econom c hardship and brings to the attention
of the director.

2petitioner clains on brief that the expenses listed in the
text do not include her additional expenses for transportation
and nedical care. Petitioner does not identify the specific
nature and the anount of each of those respective expenses. It
appears that (1) petitioner’s transportati on expenses would
i ncl ude expenses for gasoline and repairs and i nsurance on the
Ford Expedition that she owned and (2) petitioner’s nedical
expenses woul d include the outstanding bills that she had at the
time of the trial in this case for nedical care that had been
provided to her before 2008. Petitioner does not claim and the
record does not establish, whether at the tinme of that trial
petitioner continued to have the clothing expense that she
clainmed in her Form 12510.
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had made pursuant to the bankruptcy settlenent totaling $19, 500
and certain savings, the anmount of which is not established by
the record.® |Instead, respondent argues:

Under the terns of a settlenent agreement with M.
Bell in his bankruptcy proceedi ng [the bankruptcy
settlenment], petitioner is entitled to receive
$4, 250. 00 per nmonth for twelve nonths and then
$3, 000. 00 per nmonth for 88 nonths, beginning in Novem
ber 2009. Since Cctober 2009, M. Bell has paid peti-
tioner $19,500.00. The agreenment further specifies
t hat upon default the terns of the original Installnent
Note [the 2004 install nent note] shall revive and be of
full legal force and effect. Because M. Bell is
currently in default on this agreenent, petitioner is
entitled to collect the anobunts due under the original
install ment note of $10,000.00 per nonth. Petitioner’s
right to collect the anbunts due under this install nent
note is an asset which petitioner is entitled to pursue
to pay her 2003 joint incone tax obligation. * * *
[ Cross-references omtted.]

On the record before us, we reject respondent’s argunent
W th respect to the econom c hardship factor. Respondent’s
argunent ignores respondent’s concession that M. Bell is in
default on the bankruptcy settlenent. |In addition, we have found
(1) that fromaround February 2010 to the tine of the trial in
this case, a period of approximately three nonths, M. Bell did
not make any nonthly payments pursuant to the bankruptcy settle-
ment, (2) that, of the $19,500 that M. Bell paid pursuant to the
bankruptcy settl enent between Cctober 2009 and January 2010,

petitioner used $9,000 to pay her attorney, and (3) that as of

At the tine of the trial, petitioner’s savings had been
reduced to approxi mately $100.
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April 2, 2008, the date on which petitioner filed petitioner’s
bankruptcy conmplaint, M. Bell had not nmade any paynents under
the 2004 install ment note.

It is reasonable to conclude on the basis of the facts that
we have found regarding M. Bell’s respective paynent histories
under the 2004 installnment note and the bankruptcy settl enment
that M. Bell is unlikely to nake voluntarily the paynents
required by that note and that settlenment. It is also reasonable
to conclude on the basis of those facts that it is likely
(1) that petitioner will be required to maintain court proceed-
ings against M. Bell in order to attenpt to collect the respec-
tive unpaid amounts under the 2004 installnment note and the
bankruptcy settlenment and (2) that any such legal actions wll
require petitioner to retain and pay an attorney to represent
her. W are unable to conclude, however, on the basis of the
facts that we have found that petitioner will in fact be able to
coll ect those unpaid anobunts from M. Bell

It is also significant to our consideration of the economc
hardship factor that we have found that (1) since 2008 when Earn
and Learn was dissolved until the tine of the trial in this case
petitioner has been unenpl oyed, (2) around 1990 petitioner
suffered petitioner’s back injury, (3) in 1995 petitioner under-
went back surgery for that back injury during which nmetal rods

were inserted in her back, (4) as of the time of the trial in
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this case petitioner continued to suffer frompetitioner’s back
injury in that she was unable to stand, sit, walk, or lie down
for long periods, and (5) at that time petitioner was approaching
60 years of age. It is reasonable to conclude on the basis of
those facts that it is unlikely that petitioner will be able to
rejoin the workforce. Even if petitioner were able to collect
fromM. Bell any respective unpaid anounts under the 2004
instal |l ment note and the bankruptcy settlenent, we believe on the
record before us that she would be using any such anmounts in
order to pay her basic |living expenses for the renai nder of her
life.

| n addressing the econom ¢ hardship factor, we have in mnd
that petitioner’s nmonthly expenses totaling $1,650 do not include
certain expenses that petitioner likely incurred or would have
incurred in the absence of her current financial difficulties.
First, at the time of the trial in this case petitioner had
certain outstanding bills in anpbunts not established by the
record for nedical care that was provided to her before 2008. 3
Second, petitioner’s nonthly expenses do not take into account
any expenses wth respect to the Ford Expedition that she owned

even though she presumably incurred and will continue to incur

3l1See supra note 29.
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expenses for that vehicle, such as gasoline.®* Third, (1) from
around 2003 until the tinme of the trial in this case petitioner
did not maintain any health insurance and (2) since 2008 peti -
tioner has not sought treatnent for any nedical condition,

i ncluding petitioner’s back injury, because she was unable to
afford any such treatnent. Fourth, petitioner’s nonthly expenses
do not take into account that petitioner remains |iable for the
Bel | s’ respective unpaid taxes for their taxable years 2000 and
2002, which as of April 19, 2010, totaled $11,963.39, and

$36, 895. 25, respectively. Nor do petitioner’s nonthly expenses
take into account that we have found that petitioner has failed
to carry her burden of establishing that she is entitled to
relief under section 6015(f) with respect to, and that therefore
she remains liable for, the respective portions of the underpay-
ment for her taxable year 2003 that are attributable to

(1) petitioner’s 49-percent share of the 2003 Today | Can net

i ncome and (2) the wages of $24,500 that Today | Can paid her
during 20083.

On the record before us, we find that petitioner has carried
her burden of establishing that she woul d suffer econom c hard-
ship if relief under section 6015(f) were not granted with
respect to the portion of the underpaynent for her taxable year

2003 that is attributable to M. Bell.

32See supra note 29.
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Wth respect to the know edge factor, we have found that
petitioner has failed to carry her burden of establishing that at

the tine she signed the 2003 joint return she did not know and
had no reason to know that the tax shown due in that return would
not be paid.

Wth respect to the legal obligation factor, section
4.03(2)(a)(iv) of Revenue Procedure 2003-61 provides that that
factor “will not weigh in favor of relief if the requesting
spouse knew or had reason to know, when entering into the divorce
decree or agreenent, that the nonrequesting spouse woul d not pay
the incone tax liability.” Although respondent does not dispute
that under the property agreement M. Bell is legally obligated
to pay the remaining unpaid tax for the Bells’ taxable year 2003,
respondent argues that at the tinme petitioner executed the
property agreenment petitioner “knew or had reason to know t hat
M. Bell would not pay the outstanding joint incone tax liabili-
ties.”

We have found (1) that on July 10, 2004, petitioner and M.
Bel | executed and filed with the Superior Court the property
agreenent, and (2) that on July 29, 2004, the Bells jointly filed
|ate the 2003 joint return. On the record before us, we find
t hat when petitioner and M. Bell executed the property agreenent
petitioner was not aware of the contents of the 2003 joint return
or that that return would show tax due. On that record, we find

that at the tine petitioner executed the property agreenent she
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di d not know and had no reason to know that the tax shown due in
the 2003 joint return would not be paid.

Wth respect to the significant benefit factor, respondent
argues that petitioner “received a significant benefit fromthe
nonpaynent of the 2003 tax liability.” That is because, accord-
ing to respondent:

Al'l of petitioner’s personal bills were paid from

t he personal checking account at Union Planters Bank

[ M. Bell’s personal bank account] while she was mar-

ried to M. Bell. This account al so shows checks

totaling $13,500.00 were paid directly to petitioner

during 2003. As all of petitioner’s personal bills

were paid fromthe checking account, this $13, 500. 00

was conpletely at her disposal, and anmobunted to twenty-

si x percent of the unpaid incone tax liability for

2003. * * * [Cross-references omtted.]

On the record before us, we reject respondent’s argunent
that the checks drawn on M. Bell’s personal bank account total-
ing $13,500 that petitioner received during 2003 constituted a
significant benefit. W have found (1) that during their mar-
riage the Bells did not maintain any bank account in their joint
names and petitioner did not maintain any bank account in her
sol e name and (2) that petitioner deposited the wages of $24, 500
that Today | Can paid her during 2003 into M. Bell’s personal
bank account, an account over which petitioner did not have
signatory authority. W consider the $13,500 in checks drawn on
M. Bell’s personal bank account that M. Bell issued to peti-

tioner during 2003 to have been petitioner’s own noney, since

during that year she deposited into that account her wages of
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$24,500. Moreover, it is reasonable to conclude on the record
before us that petitioner needed sonme cash in order to pay
certain normal living expenses, such as buying certain neals
outside the marital residence, buying gasoline for her Ford
Expedi tion, buying certain personal effects, and buying certain
services and products at the beauty parlor. It is also reason-
able to conclude on the record before us that the only nmeans by
whi ch petitioner was able to obtain funds in order to pay those
types of normal |iving expenses was to cash the checks drawn on
M. Bell’s personal bank account that he issued to her. On the
record before us, we find that petitioner did not receive a
significant benefit beyond normal support fromthe Bells' failure
to pay the tax shown due in the 2003 joint return.

Wth respect to the conpliance factor, petitioner nust
establish that she made a good faith effort to conply with the
tax laws after her taxable year 2003, the year at issue. W have
found that on Septenber 10, 2007, petitioner timely filed her
2006 return in which she showed tax due of $59,668 and with which
she included a paynent of $59,668. W have al so found that on
Cct ober 20, 2008, petitioner filed her 2007 return in which she
clainmed, inter alia, a refund of approximtely $9,700. Peti-
tioner’s tax for her taxable year 2006 was due on April 15, 2007,
see sec. 6151, and her paynent of that tax on Septenber 10, 2007,
was approximately five nonths late. Petitioner paid the tax

shown due in the 2006 return at the time that she filed that
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return. Although petitioner’s 2007 return was due on Cctober 15,
2008, she did not file that return until October 20, 2008.
However, it is not clear fromthe record whether that return was
tinely filed. See sec. 7502. 1In any event, petitioner clainmed a
refund in her 2007 return. W also note that both respondent’s
exam ner and respondent’s Appeals officer found that petitioner
had made a good faith effort to conply with the tax laws after
her taxable year 2003, despite the fact that petitioner had paid
|ate the tax for her taxable year 2006. On the record before us,
we find that petitioner nade a good faith effort to conmply with
the tax laws after the year at issue.

Wth respect to the abuse factor, we have found that at no
time during their marriage did M. Bell physically abuse peti-
tioner. |In petitioner’s Form 12510, she clainmed that M. Bel
verbally and nentally abused her. In support of that claim
petitioner relies on her testinony at trial that

W didn't always agree on everything he did. | guess |

cane fromthe old school that you were to treat your

spouse -- | nean that the husband ran the famly and

that’s what | believed, you know. So I -- | argued and

he woul d get very verbally abusive and he didn’t care

who or what was around. You know, it didn't matter.

We are unable to find on the basis of petitioner’s above-quoted

testinmony that M. Bell verbally or nmentally abused her during

their marriage. On the record before us, we find that petitioner
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has failed to carry her burden of establishing that during their
marriage M. Bell verbally and nentally abused her.

Wth respect to the nental or physical health factor, we
have found that (1) around 1990 petitioner suffered petitioner’s
back injury, (2) in 1995 petitioner underwent back surgery for
that back injury during which netal rods were inserted in her
back, (3) as of the tine of the trial in this case petitioner
continued to suffer frompetitioner’s back injury in that she was
unable to stand, sit, walk, or lie down for |ong periods, and
(4) petitioner stopped receiving nedical treatnent for that back
injury in 1997. W have also found that at the tinme of the trial
petitioner had not sought treatnment for any nmedical condition
si nce 2008 because she was unable to afford any such treatnent.
On the record before us, we find that petitioner was in poor
physi cal health when (1) the Bells filed the 2003 joint return,
(2) she filed Form 8857, and (3) the trial in this case took
pl ace.

Based upon our exam nation of the entire record before us,
we find that petitioner has carried her burden of establishing
that it would be inequitable to hold her liable for the portion
of the underpaynent for her taxable year 2003 that is attri but-

able to M. Bell. On that record, we further find that peti-
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tioner has carried her burden of establishing that she is enti-
tled to relief under section 6015(f) for that portion of that
under paynent .
We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
W thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




